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STATEMENT OF THE CASE 

Appellants seek to reverse an Order Denying Applica- 
tion for Preliminary Injunction issued by the United States 
District Court for the Western District of New York (Burke, 

_J-), dated July 27, 1976 (A-5s8 ).* 

The appellants are public junior high school students 
and their parents. The students desire to participate in phy- 
sical education classes, and intramural and interscholastic 
athletics, including so-called contact sports. Appellees are 
local school commissioners and school boards and officials of 
the New York State Education Department. 

The students, each of whom has vision primarily in 
one eye, have been refused the right to participate in a var- 
iety of athletic endeavors, specifically those that do or may 
result in bodily contact, e.g., basketball, football and soft- 
ball. The sole reason advanced by appellees for this refusal 
is the lack of vision in one eye. The capability of the stu- 
dents to participate has never been questioned since each has 
demonstrated superior athletic ability. 

The decision to deny participation was made in each 
case by the school physician and affirmed by the respective 
school boards, which were apparently acting pursuant to guide- 
lines promulgated and adopted by the New York State Education 


Department. (A-43 ). 


* References are to annexed appendix. 
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Both the local school boards and school districts 


and the State Education Department were named as defendants 


because neither assumed authority with respect to the decision 
making process underlying the policies sought to be enjoined. 
Plaintiffs obtained an Order to Show Cause on April - 


14, 1976 (A-1 ). Their Notice of Appeal was filed August 3, 
1976. 


STATEMENT UF ISSUES 
Whether appellants should be ertitled to an injunc- 
tion permitting them to particinate in school athletics to the 
extent of their capabilities. 
Whether appellants have demonstrated that they will 
suffer irreparable harm because they have been and are being 
prevented from participating in school athletics. 


The district court answered both questions in the 


negative. 


ARGUMENT 


HANDICAPPED STUDENTS AND/OR 
STUDENTS TREATED AS HANDICAPPED, 
SHOULD BE ENTITLED TO AN IN- 
JUNCTION PERMITTING THEM TO 
PARTICIPATE TO THE EXTENT OF 
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THEIR CAPABILITI£S IN ALI. SCHOOL 
ATHLETICS. 


A. The Rehabilitation Act 
of 1973, 29 U.S.C. 701 
et Seq., precludes schools 
receiving federal funds 
from discriminatino against 
handicapped students. 


Section 504 of the Pehabilitation Act of 1973, now 
29 U.S.C. 791 et seq., which, among other things, establishes 
a Rehabilitation Services Administration with machinery for 


federal grants and assistance for services for the handicapped, 


provides at §794: 


No otherwise qualified handicanped 
individual in the United States, 
as defined in Section 706({6) of 
this title, shall, solely by rea- 
son of his handicap, be exclud- 

ed from participation in, be de- 
nied the benefits of, or be sub- 
ject to discrimination under any 
program or activity receiving 
federal financial assistance. 


The Act applies to all federally assisted programs, 
not merely to those established unjer the Act. Executive Order 
No. 11914 (41 Fed. Reg. 17871, April 28, 1976) makes the Act 


applicable to any program or activity receiving federal finan- 


cial assistance. In addition the Act's legislative history 


states that the non-discrimination provisions were intended 
to have the broad proscription of applying to all federally 


assisted programs. The Senate Report stated that the bill was 


: -_ 
intended to proclaim “a ;v:licy of non-discrimination against 
otherwise qualified handicapped individuals with respect to 
participation in or access to any program which is in receipt 
of Federal financial assistance,” S. Rep. No. 93-318, printed 
at 1973-2 U.S.C.C. & A.N. 2076, 2123, and that Section 594 was 
designed to prohibit “dis-rimination, exclusion or denial of 
benefits to otherwise qualified handicapped individuals by any 


program or activity receiving Federal financial assistance." 


id. at 2143. 


the legislative history further stated, at 1974-4 U.S.C.C. 
& A.N. 6373, 6388, that: 


a test of discrimination against 
a handicapped individual under 
section 504 [now 29 U.S.C. §794] 
should not be couched either in 
terms of whether such individual's 
disability is a handicap to em- 
ployment, or whether such indi- 
vidual can reasonably be expect- 
ed to benefit, in terms of employ- 
ment from vocational rehabilita- 
tion services. Such a test is 
irrelevant to the manv forms of 
potential discrimination covered 
by section 594. 

Section 504 was enacted to 
prevent discrimination egainst 
all handicapped individuals, re- 
gardless of their need for, or 
ability to benefit from, vocation- 
al rehabilitation services in 
relation to Federal assistance 
in employment, housing, transpor- 
tation, education, health servi- 
ces, or any other Federally-aid- 
ed programs. 


ote 
29 U.S.C. 796(6) defines “handicapped individual" 


as follows: 


The term “handicapped individu- 
al” means any individual who (A) 
has a physical or mental disabil- 
ity which for such individual 
constitutes or results in a sub- 
stantial handicap to employment 
and (B) can reasonably be expect- 
ed to benefit in terms of employ- 
ability from vocational rehabil- 
itation services provided vursu- 
ant to subchapters I and III of 


this chapter. For the purposes 
of subchapters IV and V of this 
chapter, such term means an r- 
son who (A) has a vhysical or 
mental impairment ge = substan- 
tially limits one or more of such 
persons major e activities, 

B) has a record of such impair- 
ment, or (C) is regarded as hav- 

‘ ing such an impairment. Empha- 

Sis added. 


Because of the fact that this action is brought pur- 
suant to Section 794 of Title 29, which is part of subchapter 
V of the Chapter, the definition pertaining to Chapter VY is 
applicable. Hence the term "handicapped individual" is defined 


as emphasized above. 


As stated in the legislative history at 1974-4 U.S.C.C. 
& A.N. 6376, 6389-6390: 


The amended definition eliminates 
any reference to employment and 
takes cognizance of the fact that 
handicapped persons are discri- 
minated against in a .umber of 
ways. First, they are discrim- 
inated against when they are, 

in fact, handicapped (this is 
similar to discrimination because 
of race and sex). Second, they 
are discriminated against because 
they are classified or labelled, 
correctly or incorrectly, as han- 
dicapped (this has no direct par- 
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allel in either race or sex dis- 
crimination, although racial and 
ethnic factors may contribute to 
misclassification as mentally 
retarded). Third, they are dis- 
criminated against if they are 
regarded as handicapped, regard- 
less of whether they are infact 
handicapped (this has a parallel 
in race discrimination where a 
person is regarded as being of 
a minority group even though, 
in fact, he or she is not). 

Clause (A) in the new defi- 
nition eliminates any reference 
to employment and makes the de- 
finition applicable to the pro- 
vision of Federally-assisted ser- 
vices and programs. Clause (B) 
is intended to make clearer that 
the coverage of sections 563 and 
504 extends to persons who have 
recovered - in whole or ir part - 
from a handicapping condition, 
such as a mental or neurological 
illness, a heart attack, or can- 
cer and to persons who were clas- 
sified as handicapped (for example, 
as mentally ill or mentally re- 
tarde.) but who may be discrim- 
inated against or otherwise be 
in need of the protection of Sec- 
tions 503 and 5904. 

Clause (C) in the new defi- 
nition clarifies the intention 
to include those persons who are 
discriminated against on the ba- 
sis of handicap, whether or not 
they are in fact handicapped, 
just as title VI of the Civil 
Rights Act of 1964 prohibits dis- 
crimination on the ground of race, 
whether or not the person discri- 
minated against is in fact a mem- 
ber of a racial minority. This 
subsection includes within the 
protection of sections 503 and 
504 those persons who do not in 
fact have the condition which 
they are perceived as having, 
as well as those persons whose 
mental or physical condition does 
not substantially limit their . 
life activities and who thus are 
not technically within clause 


~ 
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(A) in the new definition. Mem- 
bers of both of these groups may 
be subjected to discrimination 
on the basis of their being re- 
garded as handicapped. 


° . « 


Section 594 was patterned 
after, and is almost identical 
to, the anti-discrimination lan- 
guage of section 601 of the Ci- 
vil Rights Act of 1964, 42 U.S.C. 
2009d-1 (relating to race, col- 
or, or national origin), and sec- 
tion 901 of the Education Amend- 
ments of 1972, 42 U.S.C. 1683 
(relating to sex). The section 
therefore constitutes the estab- 
lishment of a broad goverm:rent 
policy that programs receiving 
Federa. financial assisténce shall 
be operated without discrimination 
on the basis of handicap. 


If Appellants in this action have not been deemed 
handicapped by the state and school districts thefe is no rea- 
son why they should be prohibited from participating in any 
activity open and available to non-handicapped persons. They 
have, of course, been defined by their school physicians as 
handicapped. Indeed, the respondent Pittsford School District 
has admitted in its Answer that Margaret Kampmeier was defined 


as "handicapped" by the school physician in October, 1975 (A-52 ). 


The State and the school districts are using a whipsaw argument 


which on the one hand asserts that the students are handicapped 
and thus should not be permitted to participate in certain kinds 
of activities but on the other, argues that they are not han- 
dicapped individuals. It is submitted that the defendants should 
take the position that either the students are not handicapped 


and hence should not be prohibit d from engaging in all acti- 
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vities open to non-handicapped students or, if the infant plain- 
tiffs and others similarly situated are to be deemed handicapped, 
then their right to participate in athletics and other school 
activities should be determined in accordance with the feder- 
al law. 

In Hairston v. Drosick, (U.S.N.C. SD W. Va. 1976), 
the Court applied 29 U.S.C. 794 to a situation involving a min- 
imally handicapped student. Hairston involved a student seek- 
ing to attend a public grade school. The school officials had 
prohibited her admittance because she had a physical condition 
known as spina be ida, resulting in a minor physical impairment, 
including incontinence of the bowels and a noticeable limp. 


The Court found that she was clearly physically able to attend 


school in the regular public classroom and was of normal men- 


tal competence and capable of performing easily in a regular 


classroom situation. 
The Court held as follows: 


The exclusion of a minimally han- 
dicapned child from a regular 
public ciassroom situation with- 
out a bona fide educational rea- 
son is in violation of Title v 
of Public Law 93-112, "The Rehab- 
ilitation Act of 1973", 29 U.S.C. 
§794. The federal statute pro- 
scribes discrimination against 
handicapped individuals in any 
program receiving federal finan- 
cial assistance. To deny a han- 
dicapped child access to a regu- 
lar public school classroom in 
receipt of federal financial as- 
sistance without compelling ed- 
ucational justification consti- 
tutes discrimination and a deni- 
al of the benefits of such rro- 
gram in violation of the statute. 
School officials must make every 
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effort to include such children 
within the regular classroom si- 
tuation, even at great expense 
to the school system. 


Lack of or limited vision in one eye, especially if 
the individual takes steps to overcome that handicap, is cer- 
tainly a minimal handicap. 

Although regulations have not been promul«ated to 
effectuate section 504, proposed rules have heen published. 
41 Fed. Reg. 29548, July 16, 1976. The introducti::: to the 
proposed rules reveals much concerning the current : o.licy and 
practice of the Department of Health, Education an? Welfare 
concerning the Act, set out, in pertinert part, as follows: 


- « - the prohibition of discri- 
mination in the statutory provi- 
sions of sectior 504 is absolute 
and contains no exceptions designed 
to take into account any result- 
ing burden to recipients of Fed- 
eral assistance ..., [I]n the 
constitutional context, lack of 
resources cannot be used to jus- 
tify a denial of basic rights 
and that, in particular, cost 


may not be taken into consider- 
ation with respect to the right 

of handicapped children to a suit- 
able education .. . Emphasis 
added. 41 F.R. at 29549 


Since the statute protects both those who are correct- 


ly and those who are erroneously handicapped, appellants, through 


the admitted action of the school districts and the state, fall 
within the definition. 
Appellants are certainly “otherwise quali‘ied" indi- 


viduals. They have shown ability to participate in and excell 
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at the proscribed athletic endeavors. All they desire is an 


opportunity to compete, to try to make the team, or squad. 
If their abilities are not equal te their desire, let their 
coaches and teachers make those dete -minations, upon the same 
basis and by the same standards whic’ are applied to others. 
B. If a handicap does not 
adversely affect capa- 
bility, the equal pro- 
tection clause requires 
a school to permit a . 
student to participate. 
Appellants contend that a denial by their respective 
school boards and school districts of the right to participate 
in physical education classes, intramural and interscholastic 


athletics, is violative of the Equil Protection Clause of the 


United States Constitution. 


The rights of the “handicapped”, including those of 
individuals with vision in one eye, seeking to participate in 
school athletic programs, have been upheld by courts under equal 


protection concepts. 


In Suemick v. Michigan High School Athletic Assn. 
(U.S.D.C. ED Mich, 1973), it was held that a high school stu- 


dent with one leg must be afforded the opportunity to play foot- 
ball. The decision was based on the Equal Protection Clause. 


The Court stated: 


. . . the plaintiff has made a 
strong showing of probable suc- 
cess at trial. It has been re- 
cognized that a student's right 

to participate in interscholas- 
tic sports is a substantial right, 
cognizable by the federal courts 
in a civil rights action challeng- 
ing a limitation of that right 
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as a violation of the equal pro- 
tection clause. Brenden v. In- 
de;»endent School District 742, 

477 F.2d 1292 at 1299, an Eighth 
Circuit case, and Morris v. Mi- 
chigan High School Athletic As- 
sociation, 472 F.2d 1297, a Sixth 
Circuit case. Regardless of whether 
the constitutionality of the rule 
in this case is measured by the 
rational basis test or the more 
exacting compelling state inter- 
est test, it appears that the 
Plaintiffs challenge is indeed 
meritorious and his chances of 
ultimately prevailing are strong 
- - - Finally, we must look to 
where the public interest lies. 
And in this regard, the observa- 
tion is inescapable that plain- 
tiff's accomplishments in over- 
coming the effects of a serious 
handicap certainly serve es an 
inspiration te other handicapped 
people, both young and old, and 
provide us all with a dramatic 
example of how enormous odds against 
achievement can be overcome by 
hard work and dedication to pur- 
pose. The public interest is 
served by such exemplary effortr 
and achievements as the plaintiff 
has made. It would be of no ser- 
vice to the public interest for 
this Court, pursuant to a rule 

of dubious legality, to force 
plaintiff off the playing field 
now and thereby stifle the example 
he has set. 


The recent case of Borden v. Rohr, (U.S.D.C. DS Ohio 


1976) is also directly on point. The case involved a student 
at Ohio University with one eye who sought to continue to play 
basketball. The Court granted a preliminary injunction. Re- 


levant excerpts from its oral decision are as follows: ., 
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- « - looking on to the 1983 claim 
through the Fourteenth Amendment, 
at this point in time, it appears 
to the Court that unless the de- 
fendants are able to demonstrate 
a ration 1 basis for the differ- 
entiation that they make to this 
plaintiff than those other per- 
sons who qualified for junior 
basketball at Ohio University, 
then the decision not to let him 
Play must fall unless you demon- 
strate a rational basis for it, 


- - - I have heard no evidence 
from the defendant which convin- 
ces me that they have evaluated 
or thev know of how much risk 

is involved in him playing and 
subsequently losing the sight 
of an eye through basketball ac- 
tivity . . . [I}t would appear 
to me that unless there is more 
evidence coming from the defen- 
dant which would tend to estab- 
lish a rational basis for a de- 
cision at trial, the chance of 
Mr. Borden prevailing at a tri- 
al on the merits of this case 

is exceedingly good... 


Now, I don't think that this plain- 
tiff or I or any one of us here 
can say what the responsibility 
is for an enormous attraction 
that college sports activity has 
in our society, what the reali- 
ties are that these attractions 
are. So we take that away from 
him, and I think it is taking 
away a valuable part of his life 
style, so therefore, if he isn't 
allowed to play I think even for 
a short period of time through 
the month of February, whenever 
basketball season is, through 
the month of February, I think 
you have irreparably harmed this 
young fellow... 
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- « . there is another »ublic 
interest consideration which is 
emerging, and that is the recard 
and the status in this societ- 
of those who have some sort of 
a handicap . .. We're encouraa- 
ing them to ‘*ullyv particivate 
to the hest of their ability and 
the extent of their phvsical re- 
sources in their own personal 
affairs and the affairs of our 
social kind of living, so we lend 
encouragement to them... 


--« « [B}ut 2 do think, in this 
instance, the public interest, 

in my judgment, lies with allow- 
ing this man to live his own life, 
risk it, risk his eye to some 
degree ... 


In considering equal vrotection arguments, courts 
must initially confront and resolve the threshold issue o7 «ha? 


standard is proverly applied to assertions of denial of ecual 


protection. Traditional equal vrotection anal-’sis is »* furca- 


ted. Most classifications are subject te t*2 standard of ro- 
tionality which tests whether the challensed classi‘*ication 
bears a reasonable relation to legitimate lecislative objectives. 
Where a statute affects a "fundamental interest” or emolovs 

a “suspect” classification, however, the strict serutiny test 

is annlied. That test requires that the le-isilative »~urnose 

he so compelling as to justify the means utilizee. - 

contend that even if te rational basis test 3n7-li>-, 


Sification does not ass constitutional muster. 


ats~ 

The inflexibility of the traditional equal protection 
approaches is manifest, each being volarized and outcome-deter- 
minative. Thus, the United States Supreme Court has recently 
departed fror these standards and established a middie level 
of review in Equal Protection cases and has applied diverse 
standards in reviewing discrimination allegedly violative of 
the Equal Protection clause. Courts now scrutinize the parti- 
cular classification, weighing the societal importance of the 
interest adversely affected and the invidiousness of the bas- 
is unon which the classification is drawn. Indeed, the New 
York Court of Appeals, following the Suvreme Court, has recent- 
lv jettisoned the traditional two-tiered anproach in favor of 
what it has denominated a “sliding-scale approach". Malpica- 
Orsini. Blasi, 36 N.Y¥.2d 568, 379 N.Y.S.2d 511 (1975). 

The results of this change can be seen in recent ca- 
ses in which several state and federal acts have been held to 
violate the Equal Protection clause although rational reasons 
for their enactment were proffered. Thus, in Jimenez v. Wein- 


berger, 417 U.S. 628 (1974), the Court struck down a provision 


of the Social Security Act which vorovided that certain illegi- 


timate children, who could not qualify for benefits in any oth- 
er fashion, could obtain benefits under the Act only if a dis- 
abled parent contributed to the child's support or lived with 
the child prior to the varent's disability. The appellants 
contended that to deny henefits to illegitimates not dependent 
on a parent at the time of the parent's disability aridged 


their constitutional rights. The appellee, however, argued, 
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and the Court agreed, that since an economic interest only was 
being affected, the rational basis standard would be ap>lied. 
The Court, however, held that although that test enrlied and 
although the appellee had indeed advanced a rational hasis for 
the legislation, it was nevertheless constitutionally deficient. 
The fact that a legitimate government interest was fostered 
by the classification, in that it prevented the presentation 
of spurious claims, was not sufficient, in and of itself, to 


insulate the legislation from constitutional attack. 


Moreover, in Reed v. Reed, 404 U.S. 71 (1971), the 


Court struck down an Idaho sta.ite which provided that as be- 
tween perscns equally qualified to administer estates males 
must be preferred over females. The Court noted that the ra- 
tional basis test applied in weighing the validity of the sta- 
tute, and even though a reasonable basis for the classification 
was advanced, viz. that the arbitrary preference of males re- 
duced the workload of probate courts by eliminating one class 
of contests, the legislation could not stand. Accord, Stanton 
v. Stanton, 421 U.S. 7 (1975). 

When the defendants’ conduct is measured hv this strict- 
er standard, its discriminatory nature becomes anparent. Even 
if the defendants advance a rational basis for the enactment 
of this legislation, namelv that a denial of participation in- 
ures to the benefit of the volaintiffs since it obviates the 
possibility of injury to the functional eve, it nevertheless 
cannot withstand judicial scrutiny. The Supreme Court has mani- 
fested a willingness to depart from the traditional Faual Pro- 


tection analysis and plaintiffs submit that the societal imvor- 


~l]f- 
tance of allowing these children to particivate in sports and 
the invidiousness of the classification corvel a determination 
that the defendants’ conduct is proscribed. 
Appellants also contend that their situation is no 
different than that of young females seeking to plav baseball. 


The equal vrotection arguments are the same. 


In Brenden v. Independent School District, 477 F.2d 


1292 (8th Cir. 1973) the Court in upholding the right of femele 
students to participate in interscholastic athletic procrrams 
theretofore provided solely for males, stated as follows as 


1297: 


The High School League contends 
that relief under the Civil Richts 
Act is inapvropriate because nar- 
ticipation in interscholastic 
sports is a privilege and not 

a right. We disagree. The Su- 
preme Court has rejected “the 
concent that constitutional rights 
turn unon whether a government- 
al benefit is characterized as 

a ‘right' or as a ‘vrivilege' 

- - -" Graham v. Richardson, 

403 U.S. 365, 374, 91 8. Ce. 1848, 
1853, 29 L.Ed.2d 534 (1971). 

The question in this case is not 
whether the vlaintif fs have an 
absolute right to participate 

in interscholastic athletics but 
whether plaintiffs can be denied 
the benefits of activities pro- 
vided by the state for male stu- 
Gents so34:% 


And further the Court stated: 


it~ 


Discrimination in high school 
interscholastic athletics consti- 
tutes discrimination in education. 
477 F.2d at 1298. 


and further: 


- - - Plaintiffs’ interest in 
participating in interscholast- 
ic sports is a substantial and 
cognizable one. 477 F.2d at 1299. 


In the case of Morris v. Michigan State Bd. of Ed., 472 F.2d 
1207 (6th Cir. 1973), in which a preliminary injunction issued 
to enable females to participate in high school sports, the 


Court held: 


_On the basis of the pleadings 
and such record as has been de- 
veloped thus far in this proceed- 
ing in the District Court, we 
believe that the District Court 
had jurisdiction under 28 U.S.C. 
§1343 and 42 U.S.C. §1983 (1970) 
to consider the ciaimed discrin- 
ination involved in the exclusion 
of girls from interscholastic 
competition in noncontact sports 
and to enter a temporary injunc- 
tion in relation thereto. 472 
F.2d at 1209. 


Additionally, in the recent case of Fortin v. Darling- 
ton Little League, Inc.,. 514 F.2d 344 (lst Cir. 1975), the Court 


assumed jurisdiction to require a municipal little league to 


perzi* girls to play. In the very recent case of Carnes v. 
Tennessee Secondary School Athletic Association (DC Tenn. 5/7/76), 
the Court ordered a high school to permit a girl to vlav on 


its baseball team. The Court said: 
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If the plaintiff is denied the 

right to participate in baseball, 

her injuries would be greater 

than those incurred by the defen- 

dants if she is permitted to par- 

ticipate. 
Defendants have submitted no authority which supports their 
position on this issue. Plaintiffs submit that the denial of 
the educational benefits of participation in athletics on the 
basis of a handicap raises equal protection issues which have 
been fully recognized by the courts. 

It is submitted that the school districts’ sole ba- 
sis for preventing Margaret and Steven from participating in 
athletics is their fear of liability in the event of injury 
to the remaining eye. This fear should not be permitted to 
obfuscate the issues. There is always a risk of injury in ath- 
letics, especially in contact sports. This risk, however, is 
no different for appellants than it is for two-eyed individu- 
als. While the consequences of injury may vary, the chance 
of injury to a particular eye of a particular individual pursu- 
ing a particular activity remains the same whether or not that 
individual has a second functioning eye. The risk permitted 
must be the same for all who otherwise have the ability to par- 


ticipate in the chosen activity. 


If junior high students are permitted to play foot- 


ball, Steven Genecco, who can play, ought to be able to try 


out for the team. If he cannot make it because of lack of abil- 


ity, so be it. If he plays, and injures a muscle, let the team 
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physician decide whether the injury is likely to be aggravat- 
ed by further play. But, in the first instance, where there 
has been no medical assertion that appellant's alleged handi-~ 
cap may be aggravated by merely playing, then they ought to 
be allowed to try to make the team. 
II THE STUDENTS CONTINUE TO SUF- 
FER IRREPARABLE HARM BECAUSE 
THEY ARE PREVENTED FROM PAR- 
TICIPATING IN SCHOOL ATHLE- 
TICS. 
Both infants, junior high school students, desire 
to continue to participate in a wide range of athletic programs. 


These programs (interscholastic, intramural and physical edu- 


cation classes) include so-called contact sports. Both Margar- 


et and Steven have evidenced achievement in athletics, Margar- 


et in basketball, soccer, softball, floor hockey and volleyball, 
Steven in basketb*il, football, wrestling, soccer and softball. 

Other than reduced (in Margaret's case) or lack of 
vision in one eye (in Steven's case) these stucents possess 
no other physical handicap. 

Each has been denied participation in chosen sports 
activities. Although both students have each many year: of 
potential athletic participation remaining, each also has but 
a finite number of years of participation remaining. 

Both students have been taught to be intellectually 
and physically aware of their near blindness in one eve and, 
simultaneously, taught to participate in all activities with 
confidence and competence. Both were vigorous, enthusiastic 


and talented participants in a wide range of athletic activi- 
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ties. Both had conquered difficulties and learned skills such 
that they were superficially indistinguishable from others. 
Most importantly, their abilities and achievements taught them 
that they were at least as capable as others.. Neither ever 
thought of himself or herself as handicapped. The facts said 


that they were normal. Both had, in fact, accomplished the 


goal of those who teach the handicapped, i.e., both children 


were in the mainstream. 

In the fall of 1975, Peggy Kampmeier and Steve Genec- 
co were hauled from this mainstream and benched. They were 
converted, by definition, from participants to handicapped ob- 
servers. They were instructed by the public schools in their 
inadequacies, their weaknesses, their deficiencies, and their 
vulnerabilities. Their competence was disputed and their con- 
fidence undermined. They now must think of themselves as han- 
dicapped. 

The irreparable harm to them continues. Each new 
day and each new opportunity denied becomes a new confirmation 
of their inadequacies. Sports are, of course, an intimate part 
of the social, physical, and intellectual life and growth of 
teenage children. The school's action not only forces the chil- 
dren to consider themselves handicapped; it insures that all 
others will know of their deficiencies. These children are 
now all but compelled to wear Hawthorne's scarlet letter etched 
indelibly on their gymsuits so that all will know and none for-— 


get. 
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Sports activities are an integral and fundamental 
mechanism for social, intellectual and physical growth. When 
the child desires to participate a prohibition by the school 
must obviously restrict growth and development. The result 
is a clear, undeniable and continuing irreparable harm. 

There has been no snettind by the defendants that 
the issuance of an injunction will cause any harm or danger 
to them or other parties. These children have been raised and 
taught. to cope with themselves and their world in a manner which 
is most beneficial to society. The public interest, it is sub- 
mitted, is best served by teaching perseverance, confidence 
‘and competence. The schools’ actions teach the opposite and 
are contrary to the interests of a humane an” responsible so- 
ciety. The public interest requires that the.e children be 
encouraged and, in fact, emulated. 

Irreparable harm was found in Borden, supra. In Sue- 
mick, supra, the Court also held that the plaintiff had demon- 
strated that he would have suffered irreparable harm if an in- 


junction was not issued, relying on medical testimony that "(i]t 


may be of great harm to Ron if he is not allowed to play afte. 


all the time and effort he has put into rehabilitating himself 
from the effects of his tragic accident." 

No one can return to these students the participation 
thus far denied. It is requested, however, that the right to 


participate be immediately restored. 
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CONCLUS ION 
For the foregoing reasons, appellants submit that 
the decision of the Court below denying their application for 
a preliminary injunction was in error. The order of the dis- 
trict court should be reversed and the injunction granted. 
Dated: September 27, 1976 


Respectfully submitted, 


; Yesqwi ; wan? 


Attorneys for Apvellants, of Coun- 
sel to the Genesee Valley Chap- 
ter, New York Civil Liberties 
Union 

Two State Street 

Rochester, New York 14614 

Telephone: (716) 232-4440 


APPENDIX 


Complaint with Exhibits and Oider 
to Show Cause for Preliminary Injunction 


Answering Affidavit of Defendant 
Skawski with Exhibits 


Defendant Nyquist's Affidavit of 
Lawrence Reich in Opposition to 
Motion for Preliminary Injunction 
with Exhibits "A" and "B" 


Answering Affidavit of Defendant 
Hibschman with Attachment, Letter 
Dated April 28, 1976 


Answer of Defendants Harris, Bent 
and Hibscnman 


Answer of Defen.ants Andrews, Burns, 
Farnsworth, Hosenfeld, Kolb, Lundy, 
McGavern, Pitler and Skawski 


Decision and Order Denying Plaintiffs' 
Motion for Preliminary Injunction 


Answer of Defendants Nyquist and 
Soucy (Exhibits "A" and "B" are 
same exhibits as in 3. above) 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


} JACK A. KAMPMEIER and ANE 


D. KAMPNEIER, Individually 

and as Parents and “Natural 
Guardians of MARGRET KAMPMELER, 
an Infant; SUSAN ‘°. GENECCO 

and LEO G. GENECCO, Individually 


Hand as Parents and Natural 


Guardian of STEVEN GENECCOQ, 
an Infant, all Individually 


Hand on behalf of all others 


Similarly situated, 
Plaintiffs, 
-vs- ORDER TO SHOW CAUSE 


EWALD NYQUIST, in his capacity ‘ CIVIL ACTION 29. 
as Commissioner of Ecucation; 

LEO A. SOUCY, Individually 76 -/6.7 
and as Assistant Commissioner 

for School Services, Universit’, 

of the State of New York; 

NANCY HARKIS; GECRSE R. BENT: 

KEVIN KEOGH; JEFrSey S. LARSON; 

ANN McALISTER; JAMES M. PRICE; 

JOHN E. SWETT, Individually 

and as Members oz the Board 

,;Of Education of the Pittsford 
‘Central School District; 

*+RICHARD HIBSCHMAN, Individually 

and in his capacity as Superintendent 
of Schools, Pittsfore Central 

|School District; WILLIAM 

| A iDREWS; PATRICK BURNS; JOHN 
FARNSWORTH; LEO HOSENTELD; 

RICHARD KOLB: LORRAINE LUNDY; 

SANDRA McGAVERN; DR. HARRY 


|| PITLER, Inaividually and 


as Members of the Canandaigua 

Central School District; 

DR. JOHN SKAWSKI, Individually 

and in his capacity as Superi:tendent 
}of Schocls, Canandaigua City 

School District, 


Defendants. 


Upon the verificd complaint and plaintiffs’ memorandum 
of law attached hereto, it is 

ORDERED, that defendants show cause before this Court at 
the United States Courthouse, State Street, Rochester, New York at, 
10:00 a.m. on April 26, 1976, or as soon thereafter as counsel can 


joining the defendants, their agents, servants, employees and all P 


be heard, why a preliminary injunction should not issue herein en- 


persons in active concert and participation with them, pending the 
final hearing and determination of this action, from interfering 
with the plaintiffs' right to engage in interscholastic, intramur- 
al or gym class athletics, be they contact or non-contact; and it 
is further 

ORDERED, that service of a copy of this order to show 
cause together with a copy of the papers hereto attached on defen-! 


dants and on the Attorney General of the State of New York by de- 


livery of such Order to an Assistant Attorney General at an office; 
¢ 


in Albany County, on or before April 19, 1976 at 5:00 o'clock p.m. 
be deemed sufficient service; and it is further 

ORDERED that an employee of Infoscarch, Inc., a private 
process service agency with offices in Albany, New York, over the 
age of 18 years and not a party to this action be and hereby is 
appointed to serve this order, complaint and memorandum upon those 
defendants residing in Albany County, that 


who is over the age of 18 years and not a party to this action be 


and hereby is appointed to serve this order, complaint and memoran 
dum upon those deferdants residing in Monroe County and that 


» who is over the age of 18 years 


ry 
and not a niceties this action be and hereby is appointed to serve 


this order, complaint and mezorandum upon those defendants resid- 
ing in Ontario County. 


Issued: April 1Y =, 1976 


Sf Mhhten p. Burts 


District Court Juage 
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Cnited States Dictrict Cet 


FOR THE 


WESTERN DISTRICT_ OF NEw 


Civit ACTION FILE No. 


JACK A. KAMPMEIER and ANNE D. KAMPMEIER, Indivi- 
dually and as Perents and Natural Guarcians of 
MARGARET KAMPMEIER, an Infant; SUSAN W. ce N Ot 
and LEO GC. GENECCO, Indivicually ance as Perents 
and Natural Guardians of STEVEN GENECCO, an In- 
fant, all Individually and on behalf of ell others 
Similarly situated, Plaintifis, 
EWALD NYQUIST, in his capacity as — ne 
Education; LEO aA. SCUCY, Indivicguclly ane 
tant Commission = chco) Services, “tn 
of the State o : 

BENT; KEVIN KE 

JAMES M. PRICE; 

Members of 

Centrai School Di 

vidually and in 

Schools, Pittsto 

ANDRES; PATRICK 3 

FELD; RICHARD OL 

DR. BARRY PITLER, 

the Board of Eéuca 

School District; 

in his capacity 2 


To the above named suteniok s: 


5 
oS 
es 


- 
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SUMMONS 


You are hereby summoned and required to serve upon Eéward H. Fox, Esq. 


plaintiff's attorney , whose adcress is Two State Street, Rochester, New York, 14614 


- 


an answer to the complaint which is herewith served upon you, within 20 cays after service of this 
summons upon you, exclusive of the day of service. If you f23! to do so, judgment by default will be 


taken against you for the relief demanded in the complaint. 


Lae 


Deputy Clerk. 


Date: April by, 0926 {Seal of Court) 


Note:—This summons fs issued pursaant to Rute 4 of the Federal Rules of Civil Yrocedure. 


UNITED STATES DIETRICT COURT 
‘ WESTERN DISTRICT OF NEW YORK 


(+ JACK A. KAMPMOIER are 

D. KRAMPMEIER, Indivicuy 

and as Parents and Nat 
Guardians of MARGARIT 

an Infant, 36 Larchwood Drive, 
‘Pittsford, Ncw York, 14534; 

; SUSAN ‘v. GEXECCO anc aa 

iG. GENECCO, gah aie 
jand as Parents and Ma 
|Guardians of ieee ¢ 
pan tiéant, 142 Deerfi 
Drive, Cananéziczua, * 
14424, all Inéividuall, 
on behalf of all cthers 
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CIVIL ACTION 


{ 
| -VS- COMPL? IPLAINT - 


! EWALD ernie abi 
fas Commi 
ILEO A. SOUCY, 
ane as Assisteé 
| for School Se 
of the State o 
tate Educati 
{Albany, New 
NANCY papa ol 
Roches “Ler, new << 


aus KEVIN ) RECCH, 

loaks Dri ive, Pittsford, Mew 

York, JEPPREY co caper 

16 Cricket Nill Drive, Pittsforéd, 
New York, ANN NcALIST 

47 Whitecliff Drive, 

New York, JAMES M. 

476 Mendon Center Ross, 
iNow York, JOHN 5..SRETT,. 

44 Southerland Street, Pittsford, 

New York, Incividually and 

as Members of the Board cf 

[Education of the Pittsford 

Central School District: 

RICHARD HIBSCHNAN, Individually 

and in his Capacity as Surerintenecent 
lof Schools, Pittsford@ Central 

School District; WILLIAM 
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j ANDREWS, North Roacé, Canandaigua, 
i} New York, PATRICK BURNS, 
i Biddle Cheshis 2sac, Canandaigua, 
H New York, SCil. FASNSNI=ETH 
42 Arlington Canendaicua, 
? New York, L=: 2s ues 
#29 South Nain Conmandaicusa, 
New York, RICHD.AD XCLS, 32 
Deerfield Cri-es : 
New York, LCRl33 
92 Deerfielc corive, Csc.anéaicua, 
New York, Pott Fe SSG EAN 
90 Gorhen 
New York, DR. 
10 Brook Str<= 
New York, In&i 
as Members cr 
Education of :¢ 
Central Schoo. Di 
DR. JOHN li eaapiicteqnae 
and in 
of Sch 0018, 
School 
Gibson Streec 
New York, 1 
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I= FRODUCTION 
l. This is an action for ceclarztory and injunctive re- 
lief arising 2 Unitee States Constitution, the Civil Rights 
Acts, and the ication Act of 1973 to enforce the rights of 
physically hen - This suit is brought to prevent 
Giscrimination és plaintiffs, junior high school 


Students, each with visio primarily in only one eyc, who have 


= 


participated and 6 Of continuing to participate in gym 


Class activities lay intrameral and interscholastic athle- 


tics, including so-calied contact sports, at Pittsford Mendon Cen- 
tral Schoc. (Kamomeier) and Canandaigua Junior Academy (Genccco), 


schools receiving funcs from the State of New York and the federal 
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government. The infant plaintiffs are able te cee well enough to 
engage in said athletics but defendants have refuscd to allow then 


to participate. 


JURISDICTION 
2. The jurisdiction of this Csurt is based upon 42 U.S.C, 
; 1983, 28 U.S.C. 55 1331 (a) 12 1343(3), Fourteenth Amendment to 
ithe United States Cons i and 29 U.S.C. 794. The claims 
iherein involve the genial of Federal Constitutional ana statutory 


‘rights. 


PARTIES 
3. Plaintitis Jack A. and Anne npme i are the 
{parents of Margaret Xampneier. 
rd, New 
Pittsford-Mendon Centralj 
secondary school located in Pittsford, New York 
uncer rules and regulations of the New York State 
he federal government. 
and Leo G. Genecco are the par- 
;ents of Steven Geneccc. are citizens of the United States and 


i 
| 


:of the State of New York, in Canandaigua, New York. Ste- 


| ‘ ‘ ‘ ‘ 
‘ies is an Sth-grade student at Canandaigua Junior Academy, a pub- 


lic school located in Canandaigua, New York and operating under 
ithe rules and regulations of the New York State Education Depart- 


ment and the federal government. 
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5. Defendant Nyguist is the Commissioner cf The State 
Education Department of New Yerk and as such is the administrative 
‘head of the Department. He is sued in tis official capacity. 
6. Defendant Scucy is Assistant Commissioner for School 
Services of the New Stete Education Department and as such 
| has power and authcrity te premulgate and approve policies rela- 


tive to medical suirements for organized interscholastic athle- , 


tic activitics, which policies are being challenged in this law- 


7 Defengants Harris, Bent, Keogh, Larson, McAlister, 


Price and@ Swett are the nm s of the Board of Education of the 


i 
is sued individually and in his official capacity. | 


Pittsford Central School District and as such have power and auth- 
ority to promulgate, revie znprove and implement policies rele- 


tive to medical requirene for athletic activities at Pittsford- 

: | 
Mendon Central School, which policies are being challenged in thi 
lawsuit. They are sued individually and in their official capa- 
city. 

8. Defendant Nibschman is Superintendent of the Pitts 
ford-“iendéon School District an@ as such has the power and author- 
ity to promulgate, review, approve and implement policies and 
guidelines cf the State Education Department and the Pittsford- 
Menagon School District, including the policies heing challenged iz 
this lawsuit. He is sued individually and in his official capa- 


city. 
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9. Defencants Andrews, Burns, Farnsworth, Hosenfeld, 
Kolb, Lundy, McGavern and Pitler are the members of the hoard of 


Education of the Canandaigua City School District and as such have 


oe relative to megical reguirements for athletic activities 


power and authority to promulgate, review, approve and implement | 
iat Canandaigua Jeni scademy, which policics are being an 


in this lawsuit. They are syed individually and in their official: 
capacity. 

ant Skawski is Superintendent of the Canan- 
daigua City School District and as such has the power and author- 


; ity to promulgat lew, approve and implement policies and 


City School Dist 


this lawsuit. : a 3 i in his official capacit 


(AMPMETERS) 
and reallege the allegations 
heretofore set forth. 
12. WNarcaret Kampmeier has a conaenital cataract in one 
eye. At the beginning of her 7th-grade year, she was one of the 
best athletes in her class. In October, 1975, she was defined as 


"handicapped" by the school physician and denied permission to 


participate in interscholastic contact sports, and in January, 


guidelines of the State Education Department and the Canandaigua 
{ 


1976, she was denied participation in gym class contact sports, 


and intramural contact athletics. 


° 


a 
13. Plaintiffs xars-eier provided her with protective 
i Glasses with industrial cuality safety lenses and wire mesh side | 
i shields, with extended car | 
S$ protection, she was continual~ 
"dy denied permissi sy the Gcefesdants to participate in intoceesee 
ji lastic contact (Saucing basketball, contact sports in gym 


‘class, a. > : 3 i | 


etme 


Mendon are Bi : : 2¢3 ief ‘cives state 


bd 
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eye arising out of athletic 


obtain insurance for Margaret, 


S gualified physically and 
otherwise : See letters of Drs. Talpey and 


a-part hereof as Exhibits "A" 


18. Plaineité Kampmeier is a “handicapped” in- 


dividual as Gefined in 2? Section 706(8). 


a Je 

20. Plaintiff Margarct Kampmeier was excluded from par 
ticipation in an activity, @enicd the benefits of an activit;, and 
subjected to discrimination under an activity by ecfendants in 


violaticn of 29 U.S.C. Section 


SECO: CLAIM (OF GENECCOS) 
21. Plaintiffs restate and reallege the allegations 
herctofore set forth. 
22. fant plai sen¢ is 13 years of 
age and in the 8th grad he Canandaigua Public School Systcm. 
He has been virtually bli in one eye since he was injured in the 


first grage at age 6. ince that time, he has been allowed 


participate in all school sports even though his disability 


known to schocl offi & recorded in his schcol health 


orcs. 


Beet + 


During 1975, Steven participated in interscholast 
basketball a snunity assceciation football league as well 
the regular school physical education program. 

24. On or about November, 1975, defendant Skawski 
hibitcad Steven Genecco from participating in contact sports. On 
or about February 12, 197€, defendants Canandaigua School Board 
members also prohibited Steven from engaging in contact sports. 


25. The Canangaigua School District and Canandaigua 


Junior Aca@emy receive federal and state funds. 


| 
} 
| 
i 
| 
| 
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26. The sole reason for the refusal of Steven Genecco 
to play contact sports is and was that he has vision in only one 

27. Steven Genecco is qualified physically and other- 
wise to play contact sports. 

28. Steven Genecco is a “handicapped” individual 
‘Gefined in 29 U.S.C. Paragraph 706(6). 

29. Steven Genecco was excluded from POPTTES OREO in 
an activity, denied the benefits of an activity, and subjected € 
discrimination under an activity by defendants in violation of 


U.S.C. Section 794. 


THIRD CLAIM OF ALL PLAINTIFTS 

30. Plaintifis restate and reallege the allegations 

2tofore set forth. 

31. The refusal of permission to participate in conta 
sports Geprives plainti of equal protection of the laws and of 
liberty without cue process of law contrary to the Fourteenth 
Amendment to the United States Constitution and in violation of 


their civil rights in violation of 42 U.S.C. Section 1983. 


FOURTH CLATii (OF ALL PLAINTIFFS) 
32. Plaintiffs restate and reallege the allegations 
heretofore set forth. 


33. Plaintiffs have been forced to miss substantial 


| 
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. = J 2 ca « 2 >: t 
participation in various interscholastic, intramural and gym class 


=. 


sports. . 


ro 


34. Plaintiffs will be denied participation in co; act | 
. Sports Guring the remainder of the current school year unless this 
‘Court grants immediate relief. 

35. Margaret Kampmeier, in January, 1976 was prohibited 


P ; i 
| by defendants from engasging in basketball, floor hockey and volley- 
‘ 


{ 
ball. She would have engaced in intramural volleyball and@ Lasket-. 
ball had she been so permitted. 

36. Upon information and belief, practice for intramur- 


al softball at Pittsforé-Mengon Cert School commences on or 


about April 30, 1976. Margaret Kamomeier desires to participate 


ae NL A ALLE, 


. 


j 

| 

lin intramural softball or gym class softball. In the fall of 1976 
J 


nm a 


she wishes to participate in interscholastic, intramural or gym 
Class field hockey or soccer. 

37. Steven Genecco desires to be able to participate in; 
gym class softball during the remainder of the spring semestcr. 
He desires to participate in interscholastic football and basket=- | 
on Guring the 1976-77 school year. Defendants have denied to 
him the right to partic e in the following sports: football, 
lsoccer, basketball, wrestling and softball. 

38. The harm t+ be suffered by the plaintiffs will be 


‘irreparable. 


39. Plaintiffs thus request a preliminary injunction. 


PRAYER FOR RELIEF 
WHEREFORE, plaintiffs request: 

(a) that a preliminary injunction issue bascd on 
this Complaint enjoining the defendants from interfering with the ! 
,Plaintiffs' right to engage in interscholastic, intramural or gyn 
,Class athletics be they contact or non-contact. 

(b) that the Court finally decide and declare the 
|}defendant's actions as set forth above to be unlawful and/or uncon 
stitutional and issue a permanent injunction. 

(c) that the Tourt grant plaintiffs costs, 
ments and attorneys fees. 


(ad) that the Court grant such other relief as it 


ae aa a A A 


‘deems to be fit and proper. 


‘Dated: April 12, 1976. 
| 
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EDWARD H. oe 
Attorney for Saintitts. 

of counsel to the New York Civil 
Liberties Union, Genesce Valley 
Chapter 

Two State Street 

Rochester, New York 14614 

Telephone: (716) 232-4440 


PAUL J. YESAWICH, III, of Counsel 
Two State Strect 

Rochester, New York 14614 
Telephone: (716) 232-4440 
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LOREN WARBOYS, of Counse] 

New York Civil Liberties Union 
Genesee Valley Chapter 

545 Powers Building 

Rochester, New York 14614 

Telephone: (716) 454-4334 


BURTIS B. BREESE, M.D. 
FRANK A. DISNEY, M0. 
WILLIAI TALPEY, (4.0. 


HORN t. CMEEN MO. ELMVW/OOD PEDIATRIC GROUP 


1560 CLMWOCD AVENUE 
ROCHESTER, NEY YORK 14620 


October 17, 1975 


Pittsford Central School 
Pittsford, New York 


To Whom It May Concern: 


1 cateract of her left 
eye. ha ent since her birth it really 
presents no great physi : blem for her even 
though her vision i pul Neither her 
» hinderence to her 


+ 


ophtholmologist 
full participati 


WETinh 


BERNARD F. DONOVAN, M. D. 
1360 MOUNT HOPE AVENUE 
ROCHESTER, NEW YORK 14620 


AREA Conse 716 244-7390 


December 22, 1975 


Dr. Donald Exdredge, M.D, 
19 State Street 
‘Pittsford, NY 14534 


RE: Margaret Kampneier 
Dear Dr. Eidredge: 


The following 
the parents of the above student. 
of her participation in contact spo 
light of a discussion which I had w 
December 19, 1975. 


As you know, the restriction 
is based on the fact that she is ra 
eye but has good corrected vision in 


amblyopic left eye related to a congeni 


I feel that with special £ 
either eye is rather remote. a 
protective eye wear would by guarantee the 
her eyes. I hope that this will | nelp to you 
in the question ef the contact s for this stude 


Sincerciy, 


th o Yee 
CTE Tare ‘t 


Bernard F. Donovan, N.D. 


EXHIBIT “B“ 


; 
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STATE OF NEW YORK) 
COUNTY OF MONROJ?) ss.: 


— =e © anew ew ee omer e+ 


We, Jack A. Kampmeier and Anne D. Kampmeicr, are plain- 
;tiffs in this action and have read the ed re sp ladint 
swear and affirm that the facts stated herein truc and correct 
te the best of our knowlcadge, information and 


| VERIFICATI Oi 
' 
i 
I 


ara 
| 
i 
iI 


ANNE LD. 
j, Sworn to before me this 


| gttraay £ April, 


a Aedes var wk. ice 


i:Notar ¥ Public 


We, Susan W. Genecco and Leo G. Ge 
‘in this action and have re«d the foregoing C 
affirm that the — a > stated therein are Foe § 
est of our know , information and belicf. 


EO G. “GENECCO 
Sworn to before me this 


| Lac! aay of apri, 1976. 
/ 
/ falar cal A/ ae 


MIE a 
oh: sestecu asian atin re irs 
‘Notary Public 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


JACK A. KAMPMEIER and ANNE 

D. KAMPMEIER, Individually 

and as Parents and Natural 
Guardians of MARGARET KAMPMEIER, 
an Infant; USAN W. GENECCO 

and LEO G. GENECCO, Individually 
and as Parents and Natural 
Guardian of STEVEN GENECCO, 

an Infant, all Individually 


and on behalf cf all others 
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| ANDREWS; 
{FARNSWORTH ; 
{RICHARD KOL8; 
{SANDRA McGAV 
|PITLER, Individ. 
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and in his capacity as Superintendent 
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School District, 
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STATE OF NEW YORK) 
} 3S3 
COUNTY OF ONTARIO) 
Dr. John Skewski being duly sworn deposes and says: 
That he is Superintendent of Schools of the Canandaigua 
Central School District and as such is responsibie for the 
nce with regu- 
lations and directives of the uc ) Law and the 
Commissioner of Education and 
Canandaigua Central School District. 
Regulations of the Commissione 
ion by stua 


adequate health 


specialist, did determine that Steven Genecco, because of leck 
of vision in one eye, should not be permitted to participate in 
the contact sports of football, soccer, pasketbell, wrestling or 
softball. (See exhibits "A", “B" and "OC" sttsached hereto.) 


Your deponent and the school district is bound by state 


BERT E. MUEHE || educational regulations and directives to abide by the determin- 
ANY AT LAW 
MPLE BUILDING ation of the school medical officer as to the physical disability 


COURT STREET 
NDAIGUA. WY. 


14026 


Bee 
of a student and to the extent which any ctudent shall be 
mitted to engage in scholastic athletic activities. 

The determination of the medical officer is subject to 


it is erbitrary and unreasonable and constitute 


the 
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CANANDAIGUA MEDICAL GROUP, P. C. 
338 PAHRISH STREET 
CANANDAIGUA. NEW YORK 14424 


M. Menante. M. O. 
P. O'Han.con. M. DO. 


TELEPHONE 315-394-2500 mM. 
€. 
P. O'Brien, M. ©. 
ds 
J. 
P. 


Cc €. Batnacn, M. O. 

J. F. Bowen. M. O. 

T. Baonovm, M. DO. 

Jd. C. Carecnten. M. DO. 

R. S. Facnica. M.D. a -% 
d. MA. GUATTERY. M. O. 


A. Ornpock, M, D. 
E. RANDALL. M. O. 
M,. STANDISH. M. DO. 


December 20, 1975 


Dr. dohn Skawski 
Superintendent of Schools 
236 East Gibosn Street 
Canandaigua, New York 14424 


Re: Steven Genecco 


Dear Dr. Skawski: 


Enclosed find a copy of the consultation 
performed by Dr. Caccamise on Steven Genecco. 


ah 
Ket 


The letter is self explanatory and substantiates 
my position of restricting Steven's participation 


er 


in any contact sporte 


Also enclosed is the statement for profes-- 
sional services by Dr. Caccamise. 


Sincerely: _ 4 
a4 2 we pe : er 
ZELDA I 
C. E. Bathrick, M. D. 
(School Physician) 


CEB:dl 


WILLIAM C. CACCAMISE. M. 0. 
233 ALERANOER GTRECT. 
ROCHESTER, NEW YORK 34667 


Tecconone 325-6168 


December 16, 1975 


4 

C. £. Bathrick, M.D. 
Canandaigua Medical Group, P.C. 
335 Parrish Street 

Canandaig:.3, New York 14424 


Steven Genecco 
Dear Or. Bathrick: 


Steven Genecco of 148 Geerfield Drive in Canandaigua, New York 
was examined by me at your request on 12/9/75. Inasmuch as you ere 
thoroughly familiar. witn this 13 year oid boys eye history, I shall 
not reiterate it at this tim As you poin-ed out to me in our tele- 

jent's mother is extremely concerned ed5out 
‘ce in so-called contact sports such as 
footbali and basketball. My examination of Steven revealed essential- 
ty the same findings that Or. Hicks cescribec¢ in his detailed letter 
to you. The visual acuity without correction was 20/20 in the right 
eye. The uncorrected visuai acuity int jeft eye was counting 
fingers at 2 feet. There wes no lens t would improve the visual 
acuity in the aphakic left eye. Cyclop c refraction revealed a 
slight degree of hyperopia in the right Slit lamp ex- 
amination revealed the perforating cornea t the patient 
has as a resuit of his earlier chilahood GE There is a ra- 
ther dense membrane covering the pupili r There are some 
the ater cataract. norousi ndus examination 
pe revealed no pa- 
thology. jat it to the ora serrata. 
The fundus of the left eye could not be seen adequately because of 
the density of the after cataract. Appianation tonemetry was nor- 
« mal. . 


Steven is essentially a one-eyed indi- 
ears to be perfectly normal at this time. 
There is no binocuiar single vision anc therefore, no true depth 
perception because of the marked deficiency in the aphakic left eye. 
If anything shoulG happen to the right eye wnich resultec in loss 
of the vision in that eye, heroic measures could be carrieG out on 
the left eye in an attempt to resurrect some of the vision in that 
eye. However, the prognosis for recovery of vision significant for 
normal every Gay activities would be extremely guarded. Apparently 
a macular lesion has been seen Curing earlier examinations by Dr. 
Hermann and suspicioned by Or. Hicks. 


It is my opinion th 
vidual. The right eye é@ 
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WILLIAM C. CACCAMISE. M. D. 
233 ALCXANOER STREET 
ROCHEETER, NEW YORK 14607 


Te.conone 325-6160 


December 16, 1975 


To: C.& Bathrick, M.D. 
Re: Steven Genecco 
page 2 

It is my opinion that the disadvantages of participating in 
contact sports far outweigh any possible advantages in this one- 
eyed boy. I, therefore, feel that his athletic activities shouid 
be limited: to so-callec non-contact sports such as tennis, track, 
‘ non-diving swimming, cross country skiing, and cautious Alpine 
skiing. An attempt wes made to emphasize my thoughts on this mat- 
ter to the mother. 


If you have any questions concerning the ocular status of 
Steven, please feel free to contact me. 


Sincerely yours, 


William C. Caccamise, M.0. 


- 


WCC /inds 
dictated :12/10/75 


CANANDAIGUA MEDICAL GROUP, P. C. 
333 PARRIGM GTACET 
CANANDAIGUA, NEW YORK 14424 


C. €. Gatnnicn. M. Dd. TELEPHONE 318-394-2500 M. M. McARt. M.D. 
J. ®. Bowen. M. O. oe ‘ ©. P. O'HANLON. M. D, 
T. Bronoum, M. DO. Eteterehel jo P. O'Brien, mM. OD. 

J. ©. CAnPenten. M. ©. Frieda i da Weeke J. A. OnvocK, M, D. 
R. S. FacKeR. M.D. — J. C. RANDALL. M.D. 
ds M. GuATTEAY. M. O. P. M. STANDISH. M. OD. 
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E. MUEHE 
DRNEY AT LAW 


UNITED STATES CISTRICT COUT 
WeSTirh DISTRICT OP Now YOUR 


JACE A. KAMPHEIOR and ANE D, KAMPMOCIER, 
Individually anit as Parents and Natvral 
Guardians of MANSGAPRET KAMPHETER, an infant: 
SUSAI! W. GSHECCO and EDO G. GBHECCO, 
Tréiviscually and es Parents and Natural 
Guardian f STEVEN GESECCS, an Inian 
indivi icvally and on behalf of all oth 
Similaciy situated, 


all 


7 
=F 
oc -s 


Pisaintifis 


YALD NYQUIST, in his canacity as Comnissioner 
of Education; LOO A. SOUCY, Individually and a 
Assistant Comaiesioner for School Cervices;: 
pag 3 ef “he State of New York: NANCY OARRIS, 

‘ ROG, JEFFERY 3. LAPSON, 
ae ent ICE, JOBN EE. Swetr, 
3 Members of the Posard of 
Pitt 3fore tenes Schoel 5 
vicrally and in his 
kCHOOLS, Pittsford Centra 
&05DREWS, JCI FARNS 
lO, DOR ALOE LUNDY, 
its i? ually and 
Giucation of the Canandaigua 


-arcos 
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sc .erinte snéent 
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Defendants 


Harris, teach & Wilcox- 

2 State Street 

Rochester, N.¥. 14514 

Attorneys for plaintiffs 
taward J. Fox, of counssl) 


Robert %. Stone 

State Educatic Building 

Albany, 3.% 234 

Attorneys for aes Nyquist and Soucy 


w~ 2 


. 
Harter, Secrest & Emery 
700 Midtown Tower 
Yochester, M.-Y. 14504 
Attorneys for defendants William Anircws, Johs 
Parnsworth, Leo Losenfeld, Richard Kolb, 
Lorraire Lundy, Sandra McGavern, Dr. 
Individually and as Members of the oar 
Education of the Canandaigua Central Sch 
District, Dr. John Skawski, Indivicually and in 
his capacity as Sunrerintendent of Schools, 
Canandaiqua City School District 


Lines, tiilkens, Csborn & Neck 

47 South Fitzhugh Street 

Rochester, N.Y. 14614 

Attorneys for defendants Nancy Harris, George <. 
Bent and Richard Hibschman 


fhe defendants Nancy Ba rie, George R. Bent and 


Richard Hibschman filed in oprositien to the plaintifis' 
motion for preliminary injunction, the affidavit of Richard 
fibschman sworn to April 30, 1975 in which is incorporated 
Sefendants' request that plaintiffs’ application for a 
preliminary injunction be denied and that the complaint be 
dismissed. 

That reczest for relief is denied in so far as it 
requests that the complaint be cismissed. 

By order of this court dated April 14, 1976 the 
defendants were directed to show cause before this court 
on April 26, 1976 why a preliminary injunction should rot 
issue. A hearing on plaintiffs' motion for preliminary 
injunction was had on April 26, 1976. The metion war 


submitted for decision on May 3, 1976. 


~ 3 « 


There is 70 showing that the vlaintiffs will 


suffer irreparable harm if a preliminary injunction is decied, 


nor that the plaintiffs are likely to succeed i,». this action. 
laintiffs' application for a preliminary injunction is 
all reevects denied. 


ALL OF ZTiE ABOVE IS SO ORDIRED. 
i ip Ge, 


i ; 
t ag : ae st 
ele car a 4 *. a eee 


. BAROID P. BURKE 
United States District Judge 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


| JACK A. KAMPMEIER and ANNE D. KAMPMEIER, Individually 
and as Parents and Natural Guardians of MARGAPET 

‘ KAMPMEIER, an Infant; SUSAN W. GENECCO and LEO G. 

| GENECCO, Individually and as Parents and Natural 

; Guardian of STEVEN GENECCO, an Infant, all 
Individually and on behalf of al? others 
Similarly situated, 


Plaintiffs, 


_ CIVIL 

i CTTON WN 

' EWALD NYQUIST, in his capacity as Commissioner of pl ie 
Education; LEO A. SOUCY, Individually, and as 

' Assistant Commissioner for School Services, 

University of the State of New 

GEORGE R. BENT; KEVIN KEOGH; 

ANN McALISTER: JAME 

i Individually and as 

‘Education of 
trict; RICHARD Hv Individua 

vhis capacity ; Superintendent of Schools, 
Pittsford District; 

i ANDREWS > JOHN FARNSWORTH; LE 
HOSENFELD RRAINE LUNDY: SANDRA 
McGAVERN; Individually and as 
Members ‘entral School District; 
DR. JOHN 
as Supe 


y and in his capacity 
School D 
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am 
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Defendants. 


Defendants EWALD B. NYQUIST, as Commissioner of Education of 


the State of New York, and LEO A. SOUCY, individually and as 


Coordinator for District Organization, Health and Pupil Services, 
by Robert D. Stone, their attorney, for their answer to the com- 


plaint of plaintiffs herein, respectfully allege as follows: 


FIRST: Deny knowleage or information sufficient to forma 
: belief with respect to the truth of the allegations contained 
in paragraphs numbered 1-4, 7-14, 16-19, 21-24, 26-28 7 and 
32-39 of the complaint. 

SECOND: Acmit the allegations of paragraphs 
and 6 of the complaint, except allege that LEO A. 


Coordinator for Distr: Organization, Health ana upil -.ervices 


and deny that portion paragraph number 6 which alleges that 


Pad 
o—-— 


efendant SOUCY wer or authority to promulgate or 


igements for organized 


interscholas 
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FIFTH: Upon information and belief, thet the instant pro- 
ceeding may rot properly be maintained or certified as a class 
action, since the conditions precedent specified in Rule 23(a) 
the Federal Rules of Civil Procedure have not been satisfied. 

SIXTH: Upon information and belief, that a class consisting 
of all students who by virtue of t.andicapping conditions cannot 


participate in interscholastic athletics in the contact or 


collision sports is overly broad and cumbersome. 


SEVENTH: Upon information and belief, that -individual 
questions of fact would predominate over questions e law oO: 
fact common ‘to the purported cless. 

BS AND FOR A SECOND 
DISTINCT DEFENSE HERE 
DANTS ALLEGE: 

EIGHTH: Upon information an eli "at this Court lacks 
jurisdiction over the subject 

NINTH: Upon information an ; i that no cause 


action has been it) : .C., section 15983, nor 


does this Court io: itle 28 U.S.C., section 


att 


TENTH: Uson information eli ti Title 29 U.S.C., 


sections 701 and 794 provides for 4 vocational 


belief, that the infant 


nd 
thi 


petitioners are not handicappec n the purview of Title 29 

! y.s.c., section 706, subd. (6) since such individuals do not 
have a handicap which “constitutes Or results in a substantial 
handicap to employment and (b) can reasonably be expected to 
benefit in terms of employability from vocational rehabilitation 


services . + — 


TWELFTH: Upon information and belief, that since the infant 


‘ plaintiffs" are not handicapped within the purview of Titie 29 


U.S.C., section 706, subd. 6, no“ection will lie pursuant to 
Title 29 U.S.C., section 794. 


AS AND FOR A THIRD SEPARATE AND 
DISTINCT DEFERKSE HEREIN, DEFEN— 
DANTS ALLEGE 


THIRTEENTH: Upon information and belief, that 
have not been deprived of any rights, privileges or 
secured by the Constitution ef the United States. 

FOURTEENTH: Upon information and belief, a classi 


=: s . 


based on the type of handicapping condition 
possesses is not an “inherent 

such a classification, within the context of 
regulations, encroached upon fundamental cconstitutio 
protected rights 


FIFTEENTH: 


ge en ee 


“inherent 
mental right encroached upon, the proper standard of 
-sgeugomicacni review is whether such classification bears 
some permissible purpose. 
policy 

recommendation prohibiting chi in wit sion in one eye from 
participating in cont 
lated to the permissible purpose of safeguarding the nada 
safety and welfare of participants in interscholastic athletics. 

SEVENTEENTH: Upon information and belief, that a policy 
recommendation prohibiting children with vision in one eye from 


participating in contact or collision sports can hardly be said 


EEE AAG CEE NT A NE Ne A UN me a HN 


' to lack a rational basis. 


AS AND FOR A FOURTH SEPA RATE AND 
DISTINCT DEFENSE DECEN- 
DANTS ALLEGE: 
EIGHTEENTH: Upon i 1a nm ¢ belicf, that a board of 


all ne 


schools. 


eretr Serer ‘ 
FS a uhh Gg | 


Upon informat: 

to this ressonsibility, section 9°02 the Education Law requires 
education to employs a competent physician as a medical 

| inspector for the district 


medical examir 


TENT ISTE? 


; Commissioner has recognized and coditi this relationship by 


section 135.4 (c¢) (7) (i) ( the Recqulations of 


4 
ye 


iy io . ee aryrry < *. 
cation (8 NYCRR) which requ 


" of education provide adequate health exam rinations before 


participation in strenuous activity and pericdically throughout 
‘the season, and to permit no pupil to participate in such 
activity without the approval of the school medical officer" 
TWENTY-SECOND: Upon information and belief, that this 
regulation merely takes cognizance of the fact that it would not 
be to the benefit of either the pupil or the school district and 
therefore not educationally sound, to allow pupils to participate 


in athletics without a medical examination. 


TWENTY-THIRD: Upon information and belief, that a school 
medical inspector is retained by a board of education to render 
professional judgments and that as a licensed physician he must 
be given broad discretion in making his judgments. 

.TWENTY-FOURTH: Upon information and belief, that to assis 
school medical inspector: pon to make determinations 
concerning the eligibility of pupl: participate in spo 
programs, materials have been pu is anc 
school officials by the 
Exhibit A is a pamphlet entitled "Medical Evaluation of the 
Athletes . . « a Guide" i ; ican Medical 
Association. Attached as Exhibit B is a pamphlet entitle 

tment Policy Relative Medi txaminations for 


thletic Activities" published by the 


information and 
be guidelines, 
factors to be considered by a 
school medical inspector in rendering his professional judgment 
as to the advisability of allowing a pupil to participate in 
: 
sports. 


TWENTY-SIXTH: Upon information and belief, that the school 


| medical inspectors determined that in their judgment it would not 


be in the best medical interests of MARGARET KAMPMEIER and 
STEVEN GENECCO to participate in contact sports and these 
determinations were consistent with the guidelines presented in 


the above mentioned materials. 


TWENTY=-SEVENTH: Upon information ana belief, that such 


+ 


judgments were reasonable in light of cleerly-defined medical 


~ 


/ criteria and cannot be said to lack a rational bas 
TWENTY-EIGHTH: Upon information and 
cisions of the chief medical officers of 
/ districts were not made under compulsion or direction of 
State Education D tment or defends NYQUIST or SoUc 
on the basis of medical criteria az, lied on an i idual basis 
by school district officers. 
TWENTY@NINTH: Upon information ana beli 
plaint does not state a cause of action agai: 
NYQUIST and SOUCY and should be é¢ 
WHEREFORE, de 
Education of che 


and as Coordinat 


July 29, 1976 
Albany, New York 


Yours, ete. 
RORERT D. STONE 


tn Mee Oe 


e 
Lawrence W. Reich 


(Of Counsel) 
Attorney for Defendant STATE 
EDUCATION DEPARTMENT OF THE 
UNIVERSITY OF THE STATE OF 
NEW YORK 
Office and P. 0. Address 
State Education Building 
Albany, New York 12224 
(SLE) 474-8864. 
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Hon. A. Daniel Fusaro 
Clerk, U.S. Court of Appeals for 
the Second Circuit 
U.S. Courthouse 
Foley Square 
' New York, New York 10007 


Re: Kampmeie’, et al. v Nyquist, et al. 
Docket #75-7383 


Dear Sir: 


Enclosed herein please find 25 copies of appel- 
lants' brief with regard to the above matter, 10 of which 
have appendices included. Thank you for your consideration. 


Very truly wre 


cok H. i 


EHF : kpv 

Encs. 

cc: Stephen V. Lines, Esq. 
Bruce E. Hansen, Esq. 
Lawrence W. Reich, Esq. 


P.S. Each of the attorneys received one copy of the brief 
and one copy of the brief with appendix. 


